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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: This case is before the Court on
petitioner’s notion to restrain collection of taxes and to order
respondent to refund an overpaynent pursuant to Rul e 55.

Unl ess otherw se indicated, all Rule references are to the Tax
Court Rules of Practice and Procedure, and all section references

are to the Internal Revenue Code, as anended.
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Backgr ound

In a notice of deficiency nailed to petitioner on August 11
2008, respondent determ ned a $9,219 deficiency in petitioner’s
2002 Federal inconme tax and additions to tax pursuant to section
6651(a) (1) and (2) of $754 and $838, respectively. |n Cctober
2008 respondent applied petitioner’s 2007 overpaynent of $4, 416
to offset part of the 2002 deficiency.?

On Novenber 12, 2008, petitioner filed a tinely petition in
the Tax Court to contest the 2002 deficiency.? On March 30,
2009, petitioner filed this notion pursuant to Rule 55 to enjoin
respondent from applying the 2007 overpaynent to his 2002
deficiency and to order respondent to refund the 2007
overpaynent. W nust deci de whether respondent violated the
restrictions on collection and assessnent in section 6213(a) when
he offset petitioner’s 2007 overpaynent agai nst the deficiency
for 2002.

Di scussi on

Petitioner takes the position that section 6213(a) prohibits
t he Comm ssioner fromengaging in all collection activities,
including offsets, during the period in which the taxpayer may

petition the Tax Court (i.e., 90 or 150 days after the notice of

1 On Mar. 24, 2008, petitioner tinely filed his 2007 tax
return showi ng a $4,416 over paynent.

2 At the tinme the petition was filed, petitioner resided in
Texas.
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deficiency is mailed), or if the taxpayer files a petition, until
our decision becones final. Petitioner argues that the offset
viol ated section 6213(a) because it was perfornmed during the 90-
day period wthin which respondent was barred from coll ecti ng.

As a result, petitioner maintains that the Court nust enjoin
respondent from making the offset and order himto refund the
2007 over paynent.

Respondent objects to petitioner’s notion on the grounds
that the offset does not violate section 6213(a) because an
offset is not an assessnent, a levy, or an in-court collection
pr oceedi ng.

Section 6402(a) expressly authorizes the Conm ssioner to
credit an overpaynent against any tax liability of the taxpayer.
Section 301.6402-1, Proced. & Adm n. Regs., simlarly provides
that the Comm ssioner may offset an overpaynent agai nst “any

outstanding liability”.3

3 W need not address respondent’s argunent that a
“l'iability” for purposes of sec. 6402(a) arises when a notice of
deficiency is issued. This Court |acks jurisdiction to grant the
relief petitioner requests in his notion (i.e., to enjoin the
of fset and conpel respondent to refund the 2007 over paynent)
regardl ess of the definition of the term®“liability”. Qur
authority to enjoin the Conm ssioner’s collection activities and
order himto refund anounts collected is limted. See secs.
6213(a), discussed infra, 6512(b)(1), (2), (4), 6214(b).
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Section 6213(a) provides, in relevant part:

SEC. 6213(a). Tine for Filing Petition and Restriction
on Assessnent.—-Wthin 90 days, or 150 days if the notice is
addressed to a person outside the United States, after the
noti ce of deficiency authorized in section 6212 is nuailed
(not counting Saturday, Sunday, or a |legal holiday in the
District of Colunbia as the last day), the taxpayer may file
a petition with the Tax Court for a redeterm nation of the
deficiency. * * * [N o assessnent of a deficiency in respect
of any tax * * * and no levy or proceeding in court for its
collection shall be nade, begun, or prosecuted until * * *
[the notice of deficiency] has been nailed to the taxpayer,
nor until the expiration of such 90-day or 150-day peri od,
as the case may be, nor, if a petition has been filed with
the Tax Court, until the decision of the Tax Court has
becone final. * * * [T] he maki ng of such assessnment or the
begi nni ng of such proceeding or levy during the tinme such
prohibition is in force may be enjoined by * * * the Tax
Court, and a refund may be ordered by * * * [the Tax Court]
of any anmount collected wthin the period during which the
Secretary is prohibited fromcollecting by levy or through a
proceeding in court * * * [Enphasis added.]

Though section 6213(a) does not specifically prohibit offsets,
petitioner argues that the “underlying, fundamental principle” of
the statute is that the Comm ssioner, during the period in which
the statute’'s restrictionis in effect, is prohibited from
collecting, by any neans, including an offset, a deficiency that
a taxpayer may dispute in the Tax Court. A plain reading of the
statute, however, does not support petitioner’s argunent.

Section 6213(a) limts the Conmm ssioner’s authority with
respect to premature assessnents, levies, and in-court collection
proceedi ngs, none of which occurred here. The parties agree that
respondent did not assess the 2002 deficiency. Furthernore, an

of fset under section 6402(a) is distinguishable from and does
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not constitute, a levy. See, e.g., Sage v. United States, 908

F.2d 18, 27 (5th Cr. 1990) (“The Suprene Court has held that a
levy is a nmeans by which the Internal Revenue Service may acquire
possessi on of a taxpayer’s property * * *; a ‘set-off’, on the
other hand, is the application of funds already in the
Governnment’s possessi on agai nst a taxpayer’s outstanding tax

ltability.”); Boyd v. Comm ssioner, 124 T.C 296, 300 (2005) (“A

| evy is distinguishable froman offset.”), affd. 451 F.3d 8 (1st

Cr. 2006); Bullock v. Comm ssioner, T.C. Menpo. 2003-5 (“An

of fset under section 6402 is distinguishable from and does not

constitute, a levy action.”); Trent v. Conmm ssioner, T.C Meno.

2002-285 (“A levy nust be distinguished froman offset of an
over paynent or refundable credit, * * * The Conm ssioner * * *
may engage in nonlevy collection actions, such as offsetting
overpaynents fromother tax years after the requesting spouse
files for relief.”). Finally, an offset, which is an

adm ni strative “bookkeepi ng operation” of applying a credit from
one year against a deficiency in another year, is not a
“proceeding in court” for the collection of a deficiency.* See

Ful goni v. United States, 23 d. C. 119, 126 (1991) ("“The

4 The in-court collection proceedings that sec. 6213(a)
refers to include those brought by the U S. Governnment in the
District Courts pursuant to secs. 7401 and 7403. The District
Courts of the United States have jurisdiction over such tax
collection suits. See 28 U S.C. secs. 1340, 1345 (2006); see
al so sec. 7402(a).
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adm nistrative offset was a sinple bookkeepi ng operation of
applying a credit for 1986 against a debt for 1980.7).

On the basis of the foregoing, respondent did not violate
section 6213(a). Accordingly, we wll deny petitioner’s notion.
I n reaching our holdings, we have considered all argunents nade,
and, to the extent not nentioned, we conclude that they are noot,
irrelevant, or wthout nerit.

To reflect the foregoing,

An appropriate order wll

be entered.




